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sfiepal 1 \W gd a1 Name & Address of the Appellant / Respondent

_M/s. La-Gajjar Machineries P. Ltd., Plot No. 143, LGM House, Sukhrampura, Near

Ajod Dairy,Outside Gomtipur Darwaja, Sukhramnagar, Ahmedabad-380021

(A)
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following
way.

(i)

National Bench or Refional Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases where
one of the issues involved relates to place of supply as per Section 109(5) of CGST Act, 2017.

(i)

State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as mentioned in
para- (A){i) above in terms of Section 109(7) of CGST Act, 2017

(ifi)

Appeal to the Apﬁellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and shall be
accompanied with a fee of Rs. One Thousand for every Rs. One Lakh of Tax or Input Tax Credit involved or the
difference in Tax or Input Tax Credit involved or the amount of fine, fee or penalty determined in the order
appealed against, subject to a maximum of Rs. Twenty-Five Thousand.

(B)

Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with relevant
documents either electronically or as may be notified by the Registrar, Appellate Tribunal in FORM GST APL-
05, on common portal as prescribed under Rule 110 of CGST Rules, 2017, and shall be accompanied by a copy
of the order appealed against within seven days of filing FORM GST APL-05 online.

Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017 after paying -
(i) Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned order, as is
admitted/accepted by the appellant, and
(i) A sum equal to twenty five per cent of the remaining amount of Tax in dispute, in
addition to the amount paid under Section 107(6) of CGST Act, 2017, arising from the said order, in
relation to which the appeal has been filed.

(i)

The Central Goods & Service Tax ( Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has provided
that the appeal to tribunal can be made within three months from the date of communication of Order or
date on which the President or the State President, as the case may be, of the Appellate Tribunal enters
office, whichever is later.
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For elaborate, detailed and latest p vismgsq:’ lating to filing of appeal to the appellate authority, the
appellant may refer to the website Wiw Ebi g@\%hm
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F.No. : GAPPL/ADC/GSTP/147 to 150/2020

ORDER-IN-APPEAL

The following appeals have been filed by M/s. La-Gajjar

Machineries P. Ltd., Plot No. 143, LGM House, Sukhrampura, Near Ajod
Dairy, Outside Gomtipur Darwaja, Sukhramnagar, Ahmedabad - 380021
(hereinafter referred as ‘appellant’) against RFD-06 Orders (hereinafter
referred as ‘impugned orders’) passed by the Deputy Commissioner, CGST &
C. Ex., Division — I Rakhial, Ahmedabad South (hereinafter referred as

‘adjudicating authority’).

2.

Sr. | Appeal No. & Date RFD-06 Order No. & Amount of Refund

No. Date considered as Inadmissible

1 GAPPL/ADC/GSTP/147/2020- | 2ZZ2404200142682 Rs.52,56,386/-
APPEAL Dated 19.08.2020 Dated 08.04.2020

2 GAPPL/ADC/GSTP/148/2020- | ZX2404200374560 Rs.74,32,443/-
APPEAL Dated 18.08.2020 Dated 20.04.2020

3 GAPPL/ADC/GSTP/149/2020- | ZQ2404200143093 Rs.68,58,162/-
APPEAL Dated 18.08.2020 Dated 08.04.2020

4 GAPPL/ADC/GSTP/150/2020~ | ZY2404200374348 Rs.1,74,09,931/-
APPEAL Dated 19.08.2020 Dated 20.04.2020

The ‘appellant’ is holding GSTIN No.24AAACL3246N1ZG. As per

the statement of facts mentioned in the appeal memo -

3.

preferred the present appeals on the followmg groun

- the ‘appellant’ is engaged in manufacture and supply of Pump Sets which

attract GST @ 18%. They procures Inputs such as Casting, Stamping,
winding wire, Stainless Steel round bars etc. and Input Services such as job

work services, goods transport agency services etc. for use in course of

business and avails Input Tax Credit of the GST paid thereon. Majority of

the Inputs and Input Services attract GST @ 12%, 18% or 28%. Thus, GST
paid on procurement of Input and Input Services is higher than the rate of
tax payable on their outward supply, which resulted into accumulation of
unutilized credit in electronic credit ledger.
Accordingly, the ‘appellant’ had filed refund applications for refund under
category ‘Refund on account of ITC accumulated due to.Inverted Tax
Structure’. After verifying the refund applications, the Adjudicating Authority
has rejected partial amount of refund claims (as mentioned in table at para
I above) on the ground of mismatch of ITC as well as for the reason that
ITC of Input Services is inadmissible as per Rulé 89(5) of the CGST
Rules, 2017 read with Notification No. 26/2018-Central Tax dated
13.06.2018.

Being aggrieved with the Impugned Orders the Appellant has

personal hearing.
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F.No. : GAPPL/ADC/GSTP/147 to 150/2020

- Section 54(3) stipulates that a registered person can claim refund of “ANY”
unutilized input tax credit if such unutilized input tax credit gets

accumulated.

- Appellant has relied on the judgement of Hon’ble Gujarat High Court in the

case of VKC Footsteps India Private Limite Vs. UOI (SCA Number 2792 of
2019). In the said judgement it was held that Explanation -(2) to Rule 89(5)
of the CGST Rules, 2017 is held to be contrary to the provisions of Section
54(3) of the CGST Act, 2017 and Net ITC should mean input tax credit
availed on Inputs and Input Services as defined under the Act. The refund
claim of unutilized input tax credit including Input Services as part of the
Net Input Tax Credit is allowed. ‘

- In view of above submissions, the Appellant has made prayer that
Orders passed by Respondent may be quashed and set aside in the
interest of justice and refund may be granted to them. |

4. The ‘Appellant’ has submitted letters, in respect of present
appeals on different dates i.e. on 05.04.2023, 28.04.2023 & 24.05.2023 to
this Appellate Authority and informed that - .

- They have filed appeals against impugned. orders for the rejection of
refunds to the extent of ITC accuﬁulated on account of Input Services in
case of refund claimed of accumulated ITC due to Inverted Duty Structure.

- The Similar issue was also under review by Hon’ble Supreme Court in case
of VKC Footsteps India Put. Ltd. Vs. Union of India Civil Appeal : 4810 of
2021, wherein it is held that refund to the extent of ITC accumulated on
account of input services in case of refund of total ITC accumulatec on
account of Inverted Duty Structure is not allowed.

- Hence, they want to withdraw the appeals filed by them.

- They undertake that they will not file any further appeal in this case.

5. I have carefully gone through the facts of the case available on
records, submissions made by the ‘Appeliant’ in th e Appeal Memorandum. I
find that the ‘Appellant’ had presented the refund applications of the ITC
accumulated. due to Inverted Duty Structure. The Adjudicating Authority has
allowed the said refund of accumulated ITC except ITC of Input Services. The
‘Appellant’ has contended in the appeal memo about admissibility of refund of
accumulated ITC of Input Services in terms of Hon'ble Gujarat High Court’s

judgement in case of VKC Footsteps India Private Limite Vs. UOI (SCA Number
2792-of 2019). The said judgement was however challenged before the
Hon'ble Supreme Court by the Union of India ; and on 13.09.2021 the Hon'ble
Sup@wt has disapproved the view of Hon’ble High Court of Gujarat.
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F.No. : GAPPL/ADC/GSTP/147 to 150/2020

The Division Bench of the Gujarat High Court having examined the
provisions of Section 54(3) and Rule 89(5) held that the latter was ultra
vires. In its decision in VKC Footsteps India Put. Ltd. (supra), .the
Gujarat High Court held that by prescribing a formula in sub-Rule (5) of
Rule 89 of the CGST Rules to execute refund of unutilized ITC
accumulated on account of input services, the delegate of the legislature
had acted contrary to the provisions of sub-Section (3) of Section 54 of

the CGST Act which provides Jor a claim of refund of any unutilized ITC,
The Gujarat High Court noted the definition of ITC in Section 2(62) and
held that Rule 89(5) by restricting the refund only to input goods had
acted ultra vires Section 54(3). The Division Bench of the Madras High
Court on the other hand while delivering its judgment in Tol.
Transtonnelstory Afcons Joint Venture (supra) declined to follow the

- view of the Gujarat High Court noting that the proviso to Section 54(3)
and, more significantly, its implications do not appear to have been
taken into consideration in VKC Footsteps India Puvt. Ltd, (supra)
except for a brief reference. Having considered this batch of appeals,
and for the reasons which have been adduced in this judgment, we
affirm the view of the Madras High Court and disapprove the view of
the Gujarat High Court.

6. In view of above, I find that the ‘Adjudicating Authority’ has rightly
not considered the ITC of Input Service in calculating the Net ITC while
sanctioning the refund claims to the ‘Appellant’. Accordingly, the ‘Adjudicating
Authority’ has correctly sanctioned the amount of refund to the ‘Appellant’
without considering the ITC of Input Services. Since, the ‘Appellant’ has
requested for withdrawal of appeals vide their letters dated 05.04.2023,
28.04.2023 & 24.05.2023, the appeals under consideration has become
infructuous. Accordingly, considering the appellant's request for withdrawal of
appeals, I dismiss the appeals as withdrawn. |

7. aﬁaﬁmaﬁﬁnﬁaﬁamﬁqﬂwmaﬁ%ﬁﬁﬁmw%l
The appeals filed by the ‘Appeilant’ stand disposed off\in above terms.

Atféste N %

Superintendent (Appeals)

0
ihif Rayka)
mmissioner (Appeals)

Date:07.06.2023

(
Additional &6




F.No. : GAPPL/ADC/GSTP/147 to 150/2020

—~

By R.P.A.D.

To,

M/s. La-Gajjar Machineries P. Ltd.,

Plot No. 143, LGM House, Sukhrampura,
Near Ajod Dairy, Outside Gomtipur Darwaja,
Sukhramnagar, Ahmedabad - 380021

Copy to: .

1. The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.

2. The Commissioner, CGST & C. Ex., Appeals, Ahmedabad.

3.  The Commissioner, CGST & C. Ex., Ahmedabad-South.

4. The Dy/Asstt. Commissioner, CGST, Division-I Rakhial, Ahmedabad South.
5. The Superintendent (Systems), CGST Appeals, Ahmedabad.

6. Guard File, ‘ :

7. P.A. File
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